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THE END IS IN SIGHT  

Welcome to our Newsletter. This is our twenty-first edition providing an update on the transition away from the London Interbank 

Offered Rate (LIBOR) and other Interbank Offered Rates (IBORs). This will be our penultimate newsletter. After a brief pause, we will 

publish our final newsletter in December. There are a number of important topics this month, which include:  

• IT ISN’T TOO LATE…BUT TIME IS RUNNING OUT 

• UK ‘SAFE HARBOUR’ INTRODUCED 

• EONIA IN FOCUS 

• STATEMENT ON CREDIT SENSTIVE RATES 

• FAQS ON TERM SOFR 

• A CLOSER LOOK: FAQs ABOUT TOUGH LEGACY 

 

Please contact your Relationship Team if you have any questions or queries on the contents.  

 

IT ISN’T TOO LATE…BUT TIME IS RUNNING OUT 

Sterling market participants have been devoting considerable time and effort in recent months to achieve the active transition of 

outstanding legacy GBP LIBOR contracts expiring after the end of 2021 before the end-September 2021 milestone set out by the Working 

Group on Sterling Risk-Free Reference Rates (BOE WG). By setting the milestone ahead of the cessation date, industry and regulators 

aimed to avoid the risks of any “transition bottlenecks” at the end of the year with the added benefit of providing headroom to focus on 

some of the more complex contracts that may require closer attention to transition before year end. 

For the legacy contracts that have yet to transition, the passing of the milestone serves as a reminder of increasing risks associated with 

failing to prepare for LIBOR cessation. Active transition remains the clearest way to mitigate these risks, and there is still a window, albeit 

ever narrowing, to do so.  

Failing that, contracts will need to have robust fallbacks in place that will operate in the event of LIBOR cessation. There are considerable 

risks involved in holding out for an ‘easy’ outcome that relies on a yet unspecified ‘tough legacy’ or legislative solution, not least the 

possibility of not qualifying for what will only be a temporary fix. Should any tough legacy approach, not apply, it may be too late in the 

day to amend these legacy contracts.   

 

UK ‘SAFE HARBOUR’ INTRODUCED 

On 8 September 2021 HM Treasury introduced draft "safe harbour" rules to the House of  Lords. These aim to protect users and 

administrators of rates that have been designated "unrepresentative" by the Financial Conduct Authority (FCA) but which will continue to 

be used on a synthetic basis under the UK's tough legacy regime. These draft rules are set out in the Critical Benchmarks (Reference 

and Administrators’ Liability) Bill, which is another important step towards solidifying the UK’s approach to ‘tough legacy’. HM Treasury 

also provided a supporting assessment which outlines how the bill, once passed, will provide a legal base in UK law for contracts to 

substitute LIBOR with synthetic LIBOR.  

The bill does not provide a legal carte blanche for all contracts to continue referencing LIBOR calculated using a synthetic LIBOR after 

cessation. Instead qualification will be at the discretion of the FCA in line with its powers under the UK Benchmark Market Regulations 

(UK BMR). The answer to which contracts will qualify will not be forthcoming from the FCA until later in Q4 2021.    
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https://bills.parliament.uk/bills/3045
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fclicktime.symantec.com%2F3FHUSbqSkJ7jDc7fQBk5T6z6H2%3Fu%3Dhttps%253A%252F%252Fmypreferences.ashurst.com%252Frs%252Fct.aspx%253Fct%253D24F76F19D7E245A9CCDD89ADD329941DDDF355D6BEE1217&data=04%7C01%7CTroy.Martin%40LloydsBanking.com%7Ce24cde2fda58413d6c2f08d976c29cad%7C3ded2960214a46ff8cf4611f125e2398%7C0%7C0%7C637671400491267031%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fGCBlUXKueOlG%2BESo9krsjNul4aVpI5f0KHWMI9h7WU%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fclicktime.symantec.com%2F3FHUSbqSkJ7jDc7fQBk5T6z6H2%3Fu%3Dhttps%253A%252F%252Fmypreferences.ashurst.com%252Frs%252Fct.aspx%253Fct%253D24F76F19D7E245A9CCDD89ADD329941DDDF355D6BEE1217&data=04%7C01%7CTroy.Martin%40LloydsBanking.com%7Ce24cde2fda58413d6c2f08d976c29cad%7C3ded2960214a46ff8cf4611f125e2398%7C0%7C0%7C637671400491267031%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fGCBlUXKueOlG%2BESo9krsjNul4aVpI5f0KHWMI9h7WU%3D&reserved=0
https://eur02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fclicktime.symantec.com%2F3FHUSbqSkJ7jDc7fQBk5T6z6H2%3Fu%3Dhttps%253A%252F%252Fmypreferences.ashurst.com%252Frs%252Fct.aspx%253Fct%253D24F76F19D7E245A9CCDD89ADD329941DDDF355D6BEE1217&data=04%7C01%7CTroy.Martin%40LloydsBanking.com%7Ce24cde2fda58413d6c2f08d976c29cad%7C3ded2960214a46ff8cf4611f125e2398%7C0%7C0%7C637671400491267031%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=fGCBlUXKueOlG%2BESo9krsjNul4aVpI5f0KHWMI9h7WU%3D&reserved=0
https://bills.parliament.uk/bills/3045
https://bills.parliament.uk/bills/3045
https://bills.parliament.uk/publications/42464/documents/622
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The bill was introduced following confirmation in May 2021 that the UK Government would bring forward further legislation in response 

to feedback to the HMT consultation on supporting the wind down of critical benchmarks. 

 

EONIA IN FOCUS 

Recent efforts in the Eurozone have been focused on the Euro Overnight Index Average (EONIA) cessation scheduled for 3 January 

2022 and a European Commission (EC) consultation on EONIA statutory replacement draft Implementing Act (IA) to the EU Benchmark 

Regulations (EU BMR).  

In response to the consultation, the International Swaps and Derivative Association (ISDA), discussed the limited scope of regulatory 

power to designate a statutory replacement and the need to avoid a presumption of contractual frustration for contracts without fallbacks. 

ISDA also stressed the importance of adopting the IA in a timely manner.  

The Working Group on Euro Risk-Free rates (EU RFR WG) also responded and recommended that the IA highlights the importance of 

continued active transition to the Euro Short Term Rate (€STR) for all contracts and financial instruments currently referencing EONIA to 

ensure the market successfully transitions away from EONIA. The response also suggests some refinements relating to the scope of 

statutory replacement rates and date of application of the designation. The consultation closed at the end of August 2021 and the EC 

aims to adopt the IA by the end of September/beginning of October 2021 allowing sufficient time for the designated rate to replace 

contractual references to EONIA in the EU on 3 January 2022.   

 

STATEMENT ON CREDIT SENSITIVE RATES 

Credit sensitive rates, which aim to reflect borrowing costs as an alternative to near credit risk-free rates such as Secured Overnight 

Financing Rate (SOFR) have been the subject of much discussion recently, with most of the official sector warning of potential risks 

arising from their use. On 8 September 2021, the International Organisation of Securities Commissions (IOSCO) issued a Statement on 

Credit Sensitive Rates asking the administrators of such rates to ensure they take due account of the IOSCO Principles for Financial 

Benchmarks particularly when assessing whether the benchmarks are based on active markets, with high volumes of transactions, 

representing the underlying interest they intend to measure and are resilient during times of stress.  

The IOSCO statement was welcomed by the official sector; John C Williams, President of the Federal Reserve Bank of New York and 

Co-Chair of the Financial Stability Board’s Official Sector Steering Group, commented “Compliance with all the IOSCO Principles – 

consistently over time – is essential to a successful and lasting transition from LIBOR”.  

 

FAQS ON TERM SOFR  

On 27 August 2021 the Alternative Reference Rates Committee (ARRC), published a series of Frequently Asked Questions (FAQs) to 

support the conventions and use cases on how best to employ the SOFR Term Rate to transition away from USD LIBOR, which were 

published on 21 July 2021. The conventions and use cases app ly to CME Group’s forward-looking SOFR Term Rates, which were 

formally recommended by the ARRC on 29 July 2021.  

 

A CLOSER LOOK: FAQS ABOUT ‘TOUGH LEGACY’ 

We have compiled some FAQs about UK ‘Tough Legacy’ and synthetic LIBOR that may prove useful to readers. As stated earlier,  

there are considerable risks involved in holding out for an ‘easy’ outcome that relies on a yet unspecified ‘tough legacy’ or legislative 

solution, not least the possibility of not qualifying for what will only be a temporary fix.  

1) When will I know if any of my contracts qualify for ‘Tough Legacy’ treatment and can use a synthetic LIBOR? 

The FCA will confirm the types of contracts or “use cases” that will qualify during Q4 2021. It is important to be clear that 

only the 1-month, 3-month and 6-month GBP LIBOR settings will continue to be available on a synthetic basis. The 

Overnight, 1-week, 2-month and 12-month GBP LIBOR settings will permanently cease to exist after 31 December 2021.  

https://www.gov.uk/government/consultations/supporting-the-wind-down-of-critical-benchmarks
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/961317/HMT_Safe_harbour_Consultation.pdf
https://www.isda.org/a/1HTgE/ISDA-Responds-to-EC-on-EONIA.pdf?_zs=VV8xL1&_zl=DI9Q6
https://www.esma.europa.eu/sites/default/files/library/esma81-459-6_chair_letter_to_ec_on_eonia_designation.pdf
https://www.iosco.org/library/pubdocs/pdf/IOSCOPD683.pdf
file:///C:/Users/8783623/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/OG11572X/IOSCO%20Principles%20for%20Financial%20Benchmarks
file:///C:/Users/8783623/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/OG11572X/IOSCO%20Principles%20for%20Financial%20Benchmarks
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2021/Term_SOFR_Avgs_Conventions.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2021/ARRC_Scope_of_Use.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2021/ARRC_Press_Release_Term_SOFR.pdf
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2) Will a synthetic LIBOR be available for contracts in non-GBP currencies? 

The FCA is also considering making settings for 1-month, 3-month, and 6-month Japanese yen LIBOR available. US LIBOR 

settings for overnight and 1-month, 3-month, 6-month and 12-month will cease immediately after 30 June 2023 and for 1-

week and 2-month USD LIBOR after 31 December 2021. The FCA has indicated that it will consider a synthetic methodology 

for the, 1-month, 3-month, and 6-month USD LIBOR settings after their cessation.  

3) When will I know precisely how synthetic LIBOR will be calculated? 

The final decision from the FCA on its synthetic LIBOR methodology is due to be released once the FCA has considered 

responses to their consultation issued in late June 2021 on how it proposes to use its powers to require synthetic LIBOR to 

be calculated for GBP LIBOR and JPY LIBOR, For more information on the consultation, please see the A Closer Look 

section of our July 2021 newsletter.  

4) Is synthetic LIBOR considered a permanent solution to transition?  

No, in terms of how long synthetic LIBOR will last, the FCA has said that it will be for “as short a time as possible”; and under 

its powers, it is required to review its policy every two years. Moreover, the FCA can only compel ICE Benchmark 

Administration (IBA) to publish on a non-representative (synthetic) basis for a maximum period of 12 months at a time and 

they will therefore need to review their decision accordingly. For JPY LIBOR, the FCA has advised that it intends to compel 

publication for one year only until the end-2022. 

5) Does the proposed UK ‘Safe Harbour’ legislation mean that I don’t have to do anything?  

No, the intention of the proposed legislation is to clarify, for existing contracts under UK law, the replacement of LIBOR with 

synthetic LIBOR, should the FCA consider that these contracts qualify as a valid use case for ‘Tough Legacy’ treatment.  

6) Does UK ‘Tough Legacy’ apply only to contracts written in UK law? 

Yes, the FCA legal framework applies only to those contracts written in UK law. EU and US jurisdictions are developing their 

own approaches and other jurisdictions may, or may not, choose to apply the FCA approach to the concept of ‘Tough 

Legacy’.  

 

                     

                    

                    Cris Kinrade 

                    IBOR Transition Programme 

                    Bank of Scotland Commercial Banking 

 

 
 
 
  

https://www.fca.org.uk/publications/consultation-papers/cp21-19-proposed-decision-article-23d-bmr-6-sterling-yen-libor-settings
https://www.lloydsbank.com/assets/resource-centre/downloads/ibor-transition-newsletter-july-edition-19-2021.pdf
https://www.lloydsbank.com/assets/resource-centre/downloads/ibor-transition-newsletter-july-edition-19-2021.pdf
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DISCLAIMER 

This communication, its contents and any related communication (“this communication”) was prepared by Bank of Scotland (for the 

purposes of this notice “Bank of Scotland” means Lloyds Banking Group plc, its subsidiaries and any of its group companies). This 

communication (1) shall not be relied on in connection with or be construed as a contract or commitment and shall not form the basis of 

or be relied on in connection with any transaction, contract or communication whatsoever; (2) is for information purposes only and is not 

intended to form and should not form the basis of any investment decision; (3) is not and may not be treated as investment research, a 

recommendation, an opinion or advice of any kind (including without limitation legal, compliance, financial, accounting and/o r taxation); 

(4) is subject to the copyright of Bank of Scotland; (5) is based on current public information and  is in summary form and, therefore, may 

not be complete; and (6) may only be accessed by recipients lawfully entitled to do so. By receiving this communication, you agree to its 

contents and requirements.  

Bank of Scotland has exercised reasonable care in its preparation, but no representation or warranty is made by Bank of Scotl and, and 

its or their directors, officers, employees, associates and agents (together the “Bank of Scotland Persons”) as to the accuracy, suitability, 

fairness, adequacy, correctness or completeness of the information or opinions herein. In particular, no Bank of Scotland Per son is, and 

none should be considered to be, giving an accounting opinion or advice and you should conduct your own independent enquiries and 

obtain independent professional advice. Any transaction which you may enter into with Bank of Scotland will be on the basis t hat you 

have made your own independent evaluations, without reliance on Bank of Scotland, and based on your own knowledge and experience 

and any professional advice which you may have sought in relation to all aspects of the transaction including without limitat ion legal, 

compliance, financial, accounting and/or taxation advice. You will not use this communication to the detriment of any Bank of Scotland 

Persons. 

 

No Bank of Scotland Person is acting as a fiduciary in relation to you. Bank of Scotland Persons and their clients (i ) may engage in 
transactions in a manner inconsistent with any statement or opinion in this communication; (ii) may trade as principal in sec urities and/or 

assets and/or derivatives and/or any other financial products. Information may be available to Bank of Scotland Persons which is not 

reflected in this communication. Bank of Scotland may have a perceived or actual conflict of interest in relation to the matters referred to 

in the communication. Bank of Scotland has internal systems, controls and procedures to ensure that conflicts of interest are identified 

and appropriately managed. 

 

This communication is current at the date of publication and the content is subject to change without notice. Information and  opinions 

herein have not been independently verified or reviewed, and Bank of Scotland is not obliged to update or correct this communication. 

This communication may contain forward-looking statements or refer to future events or results not within the control of Lloyds Bank 

Persons. No representation or warranty is made as to the correctness of any forward-looking statement or whether any such event or 

result will occur. To the fullest extent permitted by applicable law and regulation, no Lloyds Bank Person accepts any respon sibility for 

and shall have no liability for any loss (including without limitation direct, indirect, consequential and loss of profit), damages, or for any 

liability to a third party however arising in relation to this communication (including without limitation in relation to any  projection, analysis, 

assumption and opinion in this communication). In no circumstances will any Lloyds Bank Persons be responsible for any costs,  taxes 

or expenses incurred by any recipient in connection with any investigation of this communication or an y subsequent transaction. 

 
No Bank of Scotland Person provides legal, compliance, financial, tax, professional, regulatory or accounting advice. Accordingly, any 

statements contained in this communication on tax matters were neither written nor intended to  be used, and cannot be used by any 

taxpayer, for the purpose of avoiding tax penalties that may be imposed on such taxpayer.   
 

Bank of Scotland Persons may participate in benchmarks in any one or more of the following capacities: as administrator, subm itter or 

user. Benchmarks may be referenced by Bank of Scotland Persons for internal purposes or products, services or transactions pr ovided 

to or engaged in with you. More information is found in the Benchmark Transparency Statement on our website.  

 

Bank of Scotland is a trading name of Lloyds Bank plc, Bank of Scotland plc and Lloyds Bank Corporate Markets plc. Bank of Scotland  

plc. Registered Office: 25 Gresham Street, London EC2V 7HN. Registered in England and Wales no. 2065. Bank of Scotland plc. 

Registered Office: The Mound, Edinburgh EH1 1YZ. Registered in Scotland no. SC327000. Lloyds Bank Corporate Markets plc. 

Registered office 25 Gresham Street, London EC2V 7HN. Registered in England and Wales no. 10399850. Authorised by the Prudent ial 

Regulation Authority and regulated by the Financial Conduct Authority and the Prudential Regulation Authority under registration numbers 

119278, 169628 and 763256 respectively. 

 

Please seek independent financial and legal advice if you have any questions about any of the issues raised in this 

communication 

 
 

 
  


